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* lllegality defenc _uma_<_<_k.__am [2016] UKSC 42

m_w___:m_ biggest Qm<m_o_u3m3 o: _m<< 9n ___mmm__s\ mSnm Hm@&
n _mm<m _<_ mmwox 8 bet o: a bank’s share _u:nm Cm_sm nside
_39.3%6: nosm_o:mQ to commit offence of insider Qmm__sm
__ _____:m_o_mﬂ 53_‘32_03 did not Bmﬁm_‘_m__mm M did soﬁ _o_mnm _o __
. _..____:,_mﬁm_ma _Am_uﬁ Bo:m< for himself | T
._u..mn_m__j to recover money «m_mnﬁma _o< Judge vmnmCmm w :.mQ___Ho””m_m__”_\_mﬂ_”__
o ”._____w___.__u___w.o__:__m_:_m osS ___mmm__g to esta _o__m: it | el
__..___”_____”_._>Eumm_ m__oéma by CoA - _3n_co__:m by _‘@nm:w:nm 8 ?n_cww
o ______._.”____.______m__no_m:;m:dmm mnrmEm :oﬁ mxmncﬁma [T
_ .<<_\_mﬁn__o_ _W.__Hjm C _Amﬁ mm<:..




 patelv i

. _C_Amm o__mB_mmmo_ appeal — P’s claim succeeds - qusa 3m<< _m<<___._____
o on ___mmm:Q — “reliance” rule from Tinsley v isﬁns Smmﬁ Hw
>n wbo so longer to be followed B

. .roam ._.oc_mo: Kerr, Wilson, Hodge and Lady Hale:

— Two policy reasons for illegality defence: (i) not profit from 0<<: _
~wrongdoing; mainly (ii) coherence of law, viz. integrity of legal system.

~ Whether allowing claim harmful to legal system includes considering:
~(a) underlying purpose of prohibition transgressed, (b) nocsﬁm_&m,_.:m
~ policies in favour of allowing claim, and (c) proportionality. R

— A non-exhaustive range of factors relevant: seriousness of no:QcQ
- centrality to the contract, whether intentional, o__mnm:E _:_”._nc_vm_u_:E.
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j\_m 38 m=0<<m .w_\_m mo_c_:mm 9n mmn: case to _om Um_m:nmo_

?m nosm mcm_n_m:ﬁ:\ put by powerful a_mmmsﬁm o* _.o_dm
o chEB: Z_msnm m:a Qm_%m...
,l _.oa .ﬂoc_mosm “range 9n dnmnﬁoa mvnSmnr 83<m2mo_ m _mmm_
o .o::n_n_m into an exercise of discretion S
=t Bo_c:mg the Court to make value Eo_mBm:G m_oo.: ﬁ:m”m__w_d.w_u
- respective claims of the public interest and each of the vamm
mcn_,. a n:msmm was not necessary to achieve mc_omﬁm:sm_ Emsnm S
Lo Soﬁ cases | e
....: Ee:& :o_,. E:_nr read will) lead to no_\:_o_mx_? _c:nmzm_:ﬁ\
e m&&.m::mmm m:o_ a _mn_A o:_‘m:mvm_.m:n,\ S




~ Materiality (1): Zurich v Hayward [2016] UKSC 48

: _._____w____.__””__<<01A mnn_amsﬁ m33_0<m« s insurers suspected mxmmmmﬂmdo:
. __C:mc_m to Qo<m mCm_o_Qo:m settled paying a third of his n_m_B ;
__ _._____Aéo <mm_,m _ooﬁ -settlement C’s neighbours approach mB_o_o<m_.

___._...__..,________smc_jma brought claim in deceit for difference Umﬁémm:,___
~ settlement and amount C would have obtained if truthful

. ._Eamm held C had deliberately/dishonestly exaggerated i _:_52 __
. _smc_,mq mémamo_ damages for over-payment under mmﬁ_m:\_m:ﬁ __w

: . __ho> ﬂm<m3ma decision because insurer had not been _so_cnmo_
o _m _:mo_ :2 .\m__mi o: _om__mdﬂ n S _.m_o_.mmmam:o:m :,cm; :
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N:_:n_‘___< Im< m_.m_ n&

o__ mmﬂmma _:mc_\m_,m Eo_ms,_m:ﬁ B_:mﬁmﬁma
2 a mcmmzo: 9n fact so ﬁ:mﬂm 8:32 Um
_ _m a E_m Qﬁ _m<< ﬁ:mﬁ _,mvwmmmsﬁmm
m:ﬁmﬁ_o: to be true i |
_E_o_nm_ nosﬁmnﬁcm_ nmwm_w _,mn_‘mmmimm s:: os_<

____q,m_n_‘mmm:ﬁmm _um__m<mm but E:m.ﬁ view court may take
~« Can be inducement where payor influenced to .___W__<m__H_c._mm_m___.___nm_Wm_.______
______.__m_303_%._:_ m:_,\ UmnmCmm of value Court is likely to Dcﬁ___o:____n_.._m._”._‘____?_
~* Notins _______________n__dn_n_”__w_,_m<__Q.m_:_nm__w._..3.m_o_._‘o<mm.:__M._Bs_m_w_m”mmﬁ__mmw____.______ e




_._Z_mﬁm:m__s‘ ANV qm_ooﬁ U_‘mn_m_sm HNon_ UKSC 45

__._._“._____m_.oczsm _:<mmzmmcos 9n ‘marine insurance o_m_B _smcﬂmo_m__”__m
._.____oﬁ:mg_mm pursuing a sound claim, told a collateral __m _m m __m_w_____.
 which when facts found had no relevance
. m‘__camm;zmsa_ CoA had rejected claim — UKSC 3<mamo_~
. a_mdsmc_m:_:m three categories: Ce e
 _|_ Whole claim fabricated — fraudulent claim rule mn_u__mm\mao_m soﬁ:_zm

= >30c3ﬁ of genuine claim fabricated — insurer avoids liability mi__\m_<

e no.wmﬁm_‘m_ lie told, embellishing unnecessarily/irrelevantly mooa claim

no__n< 9n amﬁmlm:nm does not justify invalidating claim cmmm@wm_w_.
on _33mﬁm:m_ lie — support from general law on anm;\B_m_‘mv

”_______.__.._.______.___w”________smc _,ma. 3_m< Sm ct .<<_§” mx_u ress __ﬁmca ulent d m<_nm: n_ mc_mmm_




" Unduei a_cm_,__m":> v mm_NEm_ EWHC 2530 (Ch.)

_mﬁmﬁ mm<m =Uc<mﬂ 3 83
ﬁm_m:o:m:__u 9n q S

mﬁ mr<mm é;: mm
o mmﬁm_u__mr U«oﬁmnﬁma

,.”_gwmms_ nm: ncm_:% mm ﬁ:m _‘m_m<m nt B_mnosn_cnﬁ

. m:d”.”odn_m__ _:ﬁm_‘s_mr__nmamﬂ_md_:mﬁow_—,\___o_n____m_%_m_mﬂ_ﬁ__m_u__m__m



| _._no_-__u_m ﬁ: _AmNm_A_..mﬁms _AmmmN< ﬁopm_ m<<n> n_< 1036

_.__.._.____..__...O__.no_ﬁcm:_mm mcma N :o:\:mﬁ n:m:ﬁ\_m:v m:n_ > :o:dmi__ﬁ__”
,___..__.____m_hm.v for ?mcac_msﬁ B_mmcvﬂoczmdo: of company mmmmﬁm
.ﬂ_._____N dn__ma no:d,__oc:o: notice with his defence; A did :oﬁ |
. C settled with Z; A sought (i) permission for Um_mﬁma_.____
__.__._no:ﬁ:_oc:o: notice maov::m C’s allegations mmm_:mﬁ Z, m:am_.
(i) freezing. order against Z R
_.__._____Eamm _,m_mnﬁma once C had settled with Z ﬁ:mqm <<mm :o___,____
~ case mmmS% Z which A could adopt as its m:m:\_m.:<m____.__._._
___vo_m_do: :ﬂ > ,nocsa fraudulent i




wno> _,m<m ﬂmmm

> was: entitled to mﬂmcm at :_m_ (a) _2_3m2 case no ?mc@_ :o __
____"__.__.__..__"m:mﬂ:m:<m_<\ A and Z both fraudulent so Z liable to no:SUEm
.____”..__.Eamm S o_mn_m_o: had defeated spirit, if not _mﬂm_‘ Qn

- .”___._m_o___Q Ano:ﬁzccsoa Act 1978

| .__._>_§ocm: contribution claim contingent, freezer m_mo m_‘msﬁmo_

‘While the court “would never order an account @mﬁ\_\mm: :\_\om_w

__-Qmm:oﬁ Heath”, A could end up with judgment against Z m:g.ﬁ__._w.__
. ____”m________.__.u_:_oﬁ______:_mZ (d_g_mﬁ 7 mj _oc_ d be a G_ m_ to o_._ ssipate. mmmmﬁm, _ :_ B_mm r ﬁ

...______._:6:58\3% who successfully rob passengers Qo&S@w_m




P _,___,.Hrm E__ Bmmmc_,m of his loss — question of construction

“Co-Ds” (2): McGill v SEM [2016] EWCA Civ 1063

.. . .____M____Em:\._m_‘m:_n dﬁooﬁ_om__m_, 30<ma 103 <_=m 8 wo_ﬁo: |
.wo:o: _om_a mwoo_A 8 SEM, but McGill had mmﬁ cv ,%m o_mmw
._<_ :ma .o_‘m<_0cm_< sued player, who settled for mmo_A

£ y._<_ mcmo_ mm_<_ for inducing Uﬁmmn: of contract/ cs_mzsnc_

~ means no:mn_ﬁmg S
. _m_m_”_/\_._m_,mcma mmﬁ_m_\:msﬁ <<_§ _o_m<2 U_,mn_cama n_m_3
_____._..__._____._._.cSmo_ on é:mﬁrm_‘ _u< mmﬁ__sm earlier action _<_ :ma _"_xmn_ |

. i:m._ :_o.d_o_ on m. mo. -e ::: mo_ | 8_ | re no<m._, _wdno w_.__ o_mm_ odﬂ_qn_:m nc



‘Quantum: OMV v Glencore [2016] E n> Civ 778

.no::.mnﬁm *o_\ 2<o pa n_oc_m_‘ 2_omm of nEQm oil

. _____m_m:noﬁm Smﬁmmm supplied _o_mso_m with false cargo QOn:Bm:S

c . _m-mnm; amBmmmm méma full price paid less credit for value of U_mso_

. u_m_msnoqm mm_a QmBmmmm should compare yield from _o_m:o_m <<_1‘_ ﬁ_‘_m

__________.______?03 ,%m u2<o contractual types SRR

e m_mznoqm s appeal dismissed - basic measure was price _mmm Umzm:ﬁmw
i _‘mnm_<mo_ on date of acquisition — Smith New Court applied o

_____,<m_cm of blends reflected a discount at that acquisition o_mﬁm m<m: _ﬂ______”_”
G .____._m_a to E:_n: discount related did not subsequently Bmﬁm:m__mm

7

. _.._._O_ m.: no«m_._w.,mb_u._.omunr .<<oc_o_ _mm«:_ﬁ:m_\: a o__m:o:mmﬁ ___u_:nm.____




OMV v Glencore ctd.

| A couple of exam questions considered by the CoA:

| Sv mmnm_\.oam with _m,ﬁmsﬁ defect dishonestly no:nmm_mo_
momm on to win all its races...can buyer recover o_mBmmmmu

. S vm_:zsm a_m:o:mmﬁz asserted as Van Dyck with so
sound Umm_m — buyer pays £10m not £1m for 17th n
‘painting in “Van Dyck” style — it later turns out to _om a <m3_____

____._.._.___D<n_A_.m:mﬁm__._..nms __oc<m< recover mm3 in _QmBmmmmu._.__ .




~ OMV v Glencore ctd.

E xmnm:oqmm Uc<mﬁ has still overpaid and _u_‘o_om_o_< ca

____.._m8<m_. Q_jnm_,msnm between the price and s}mﬁ Eoc_aw
___:m<m om_o_ at time of sale if he’d know the truth S

E <m: _u<n_A — c:«mmo_<ma — OMV argued ﬁ:mﬁ H:m moB.
e <<_39nm== should accrue to buyer but Christopher n_mﬂ_Amw____
u c:no:<_3nmo_ a person who says a painting is by Van

- _.____.__._.._.__,mmn:_:m the :mZ 83&:20: s Q_mro:mﬁ

Dyck must pay damages when can only say his SmQSQ 9n




_u_.OnmmE.m A: : Da Costa v Sargaco [2016] EWCA Civ 764

.no n_m_BmEm mcmo_ dno_\ 3mm__mm2 o_mBmmm to BOﬁoﬂ_u__Amm

7 ._u 3 _smc.\m_, m__mmmo_ claims were fraudulent s
B . ___.Eo_mm mxn_cama C1 s}__m c2 m_<_:m :n_ rst) oral m<_amsnm :
e __._..mo> :m_a Eo_mm wrong to do so .

. _mﬁmz_sm point that a party is entitled to be _u_‘mmmsﬁ
_. ._.____.%ﬂocm:ocﬁ the hearing of a civil trial

-« Sjtuations in which it might be :mnmmmmJ\\nmﬁB_mm_Em 8
- _nSnmmo_ without a party did not extend to a case s}mﬁm
. ..._____._m_.___________.mxn__c m_o:.o_: ly to ma _Am more mjﬂm ctive n_\Omm-mxm_3_.__:.md__u_o:w__._._.




._.___m____._m._._..__n.______m__W>v_o__nmﬁ_o: 8 mmﬁ mm_am Eo_mBmi in o_mdnmc_ﬁ m__mm_sw

~ fraudulentclaim

____.__.__._____._m_W.._____”__mm_u_‘_sn__o_m.m in §:,n:m= mso_ Dm:ﬁo: apply 30255%8 :Q_:m
dn_,mca m__mmmﬁ_os | | | Lo
G ____..___”A:mﬂm must be rsm__E 9ﬂ __ﬁ_mm:o: and rules 9n nOc: 3:mﬁ__.w___w
S _____W___um o_om<mo_ so a default judgment cannot be set mmam _cmﬁ__w___ﬂ_w
| ___________.___omnmCmm an mﬂmcm_o_m fraud is alleged .

. At some _uo_sﬁ - deduced by applying §;n:m=\bm:8: m.nnw.l__
____”_______....“.__m____nm:<_”_m._chw Um_____.m?ﬁo ._o_._:m. a :..mm: :m cQ __mnﬂ__ o:__._.




Technology: predictive coding for disclosure

.?m_,m B:mﬁ _om A ) Ema_ngm noa_:m 3888_ Qmﬁm mmﬁ
.mch_m size, batches, control set, reviewers, noi_am:nm
~ level and margin of error, and (2) criteria for _3n_Cm_os odn___m__”__
__.__.____x«____QOncBm:.G ie. custodians and keywords e

« A representative sample is then used to “train” the |

~ software — human (ideally one) decides _,m_m<m:nm.dno._‘
~ documents in sample set; software analyses those

L _aoe_\:msﬁm for common concepts/language; _ommma o:

- that “training” software reviews all documents; «mm::m ..

~ validated by QC exercises; ___o_dnmmm re-run over and o_<m___1_,




S\w}o S<mm~3m3ﬁ v >\:\_\m EOHQ m<<_._n Nmm Am:
n_m ;c_o__nmdo: still 3.1 million emails; parties Qmwmmq on
..._____.____.____”.___u______.””._.______._nBQ_Q:<m coding; Master Matthews referred to TCC

.._____.__._____”_____.._____H_m!mn\om:xm Protocol on predictive coding and _mma_:m Cm
__”_..___.._”m_:o_ __,_m: nmmmm ‘held it promoted overriding o_o_mn:<m

S Brown: v BCA :Qqsm BSQ EWHC 1464 (Ch): xm%os%a 3
o ______v.«ow_vo_mm_ of predictive coding contested; Registrar Jones: :m_a
.___..____ﬁ_:mﬂ_.__,n.__.”3:mﬁ _om H:m <<m< ,nojzm rd, based 3m.3_< on noﬂ mm<_:mm




And for 2017...

_._“_.__"_.__m_____m_:Qmmm_3@ ﬂm_m<m nce of ﬁmnrso_om,\ ot 03_< dﬂo_‘ usein
~ handling claims but also re underlying no:ﬁm_\; 9n n_m_Bm -
n<_om_‘ n:Bm eg. Bm: _3 B_O_O__m frauds
_________.__._m___._.m___m_w_.m rge- mnm_m 88035 no:c _u:o: - ..mmc_mﬁo;\ Q.Omm o<m<
| | ﬁ:m S_m of intermediaries in large transactions — eg. vm:mgm
. _om_oma _ummmo_ claims re Unaoil — SFO criminal _:<mm:mmﬁ_03
I m<<_“ claims against banks, eg. LIA v SocGen 2017 :‘_m_
....c: a<m__3m of m_\m? mm:ma_z in the O&G sector — mm vmqocﬁmm
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Please feel ?mm 8 8352 me é:: m3< Qcmmzo:m
o__m. _m@mommmmxﬁ com
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Email: clerks@20essexst.com

Maxwell Chambers #02-09

32 Maxwell Road

Singapore 069115

Tel: +65 62257230 PR
Email: clerks@20essexst.com

R




‘uoissiued groyjne ays Jhotim pojiaiyoad
St asn jeuopesnpa Jo jeuosied ueyy Jeyjo sescdind 4oy sajou Ayl Jo uoponpoaday Csajou
osay) 40 uopeaynd ayy Jaye paBueya aaey Aew me| sy ‘ojdwexs 1o) tejedwos Jofpue Jusuno
4900109 (Je)jeatoys awny Aue je 10 8)|s qam siyy uo Buysod jo ewp oY) Je) asom Aeyy serzaym
03 Uojiea Ul BupN|ou] JUSIUOD 418U} ) SUCISSIWIC JO SI0Me Aui Jo jJudae ouy u| Aupqel |e
WRIOSIP pue 10§ 9jqISU0odssad JOU ale $810U BS9Y) POJESId QUM SIENDIAIDUL 8Y) pUe uope|J0ssy
S18Amen pnel4 ey} ‘sesueIswINdD senopsed ayy ua Balpusdep saseo jenpiaiput ut ajeadosdde
se JubBnos aq sAemie pInoys yaum ‘emape jeBaj jeuoissajord se pepuajul Jou ase feyy, ‘Luo
ash [euofjesnpe 104 oke pue ‘Wwioj Areununs vy ag Aew 10 ale ‘ainjeu Ul jpsauasll aie S8j0U a80Y)

YAWIVIOSIA YOI



